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Child nuzitreotment  does uot exist in isoIatiorr,fFvm  otherfonns offamily violence.
Notably research supports rhe connection between wife abuse and child maltreat-
ment, and research on the possible consequences to children exposed to domestic
violence has influenced o redefinition of child maltreatmenf  legislation and policy.
Recently, some states have considered and parsed legislation making witnessing of
domestic violence, per se, a form Of criminal child abuse. This article explores con-
cepttrnl  discontinuiries  in oficial  dejnitions of child maltreatment in relation to
domestic viaience  fuiiure to protect mattem by drawing on dota from iegisiative
reviews, child protective services, and individual-level  dejinitionr.  Implicarions  for
pnliq pmcticc,  and lpsearclz are addressed
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@en, tlte vnrious  types qfchild imaltreatment  do not exist in isolation from
other forms of family abuse, violence, and disorder. Past research has firmly
established that marital violence and child physical abuse are linked in com-
plex ways (Appel & Holden,  1998; Aron & Olson, 1997; Edleson, 1999;
English &Marshall, 1999; Jouriles,  Murphy, &O’Leary, 1989; Lyon, 1999;
Shepard & Raschick, 1999), and estimates of the overlap range from 30% to
60% of cases where either child maltreatment or domestic violence is occur-
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ring (Edleson, 1999). Ross’s (1996) analysis of the 1985 National Family
Violence Survey found that in families where there had been almost weekly
episodes of wife beating, the probability of child abuse by the male batterer
was a virtual certainty. Of late, research on the possible serious consequences
to children horn exposure to domestic violence has influenced child mal-
treatment definitions and policies on child endangerment (EdIeson, 1999;
Holden, Geffner, & Jouriles, 1998; Margohn, 1998; Wolak & Finkelhor,
1998) that have fueled controversy and resulted in a class action Iawsuit
against child protective services (CPS) in New York City. At the heart of the
controversy are policies and practices that would define childhood exposure
to adult domestic violence, net of other abuse and neglect, as automatic mal-
treatment under the law (domestic violence per se laws) and that would hold
mothers accountable for the exposure. A major purpose of this article is to
consider the basis for such practices and to examine the definitions of child
maltreatment categorizations that undergird related current law, policy, and
practice.

Some may regard the presence of domestic violence in a family as synony-
mous with emotional abuse or neglect of a child or as no different from family
situations where there is a presumed failure to protect the child from physical
or sexual maltreatment by another. Recently, some states have considered
legislation that makes the witnessing of domestic violence per se a form of
criminal child abuse (Schechter & Edleson, 1999; Shepard & Raschick,
1999). However, there is a need to determine whether this legislation actually
helps children, punishes the batterer, or if, in fact, it is being used inappropri-
ately against battered women, and to what extent that occurs.

The definition offailure to protect as a particular form of child maltreat-
ment, typically encompassed by the child maltreatment category of neglect,
has been broadly and often vaguely defined. Statutes and policies are in flux
due to the compiexities  of the issue and uncertainty about the best-response
when domestic violence is perceived as a major threat to the child. There is
little research on the consequences for women and children when CPS steps
in to investigate households where allegations have been made of domestic
violence-related failure to protect. As awareness of the overlap between wife
abuse and child maltreatment has grown, child welfare agencies and battered
women service providers are just now attempting to bridge their historical
tensions and advocacy differences to address the complex problems posed by
the co-occunence of wife battering and child maltreatment (&on & Olson,
1997). Resolving these matters is challenging because agencies must learn to
balance the safety and well-being of chiidren with that of their mothers,
despite different priorities of advocacy and varying paradigms of client
engagement (Fieck-Henderson.  2000).
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The major purpose of this article is to conceptually analyze factors that
can influence a paradigm of domestic violence-related failure to protect and
to identify the problems that are inherent in such definitions as viewed from
the levels of law, system practices; and the individual. We draw on data from
various sources for illustrative purposes, including legislative updates and an
ongoing child maltreatment study that we are conducting, to examine the fol-
lowing: (a) official definitions of child maltreatment, particularly, domestic
violence-related failure to protect; (b) CPS definitions of failure to protect;
and (c) individual-level definitions of domestic violence-related failure to
protect issues. Finally, we consider implications for policy, practice, and
research.

OFFICIAL DEFINITIONS OF CHILD NEGLECT AND
DOMESTIC VIOLENCE-RELATED FAILURE TO PROTECT

Most agree that neglect means a failure to provide for the basic. needs of
children. One area of seeming consensus is that neglect is an act of omission
(e.g., failure to provide adequate medical care for the child) rather than an act
of commission of abuse (e.g., Zuravin, 1999),  and all but a dozen states
criminalize omissions of care in their child abuse and neglect laws
(Matthews, 1999). The maltreatment category that pertains to maintaining a
safe environment for the child, or a lack thereof, is probably the least clear-cut
elemen4.m attempts to define or legislate neglect. Charges that a parent has
failed t$ protect a child from some type of danger, such as violence in the
home. frequently exemplify the lack of clarity in this concept and related
legal pActices.  Protection of the child from danger and harm in the home
might &em, on the surface, to be one of the most basic parental responsibili-
ties. In act, research finds deleterious consequences to children from expo-f!
sure to domestic violence (Wolak & Finkelhor, 1998). However, there is no
consensus on what constitutes a threshold of dangerousness in children’s
expqsure.  This illustrates a gray area in establishing domestic violence-
related failure to protect as a type of maltreatment, because research has not
yet provided definitive answers on determining a sufficient threshold of
exposure to constitute harm to children.

Patterns of abuse can also vary widely, as can the moderating factors and
the effects on children (Grych, Jouriles,  Swank, McDonald, & Norwood,
2000; Hughes & Luke, 1998). Moreover, defining exposure to domestic vio-
lence, per se. as emotional abuse or as domestic violence-related neglect may
be seen as an example of confounding cause with effect. Likewise, poverty
influences parental abiiity to provide for the basic needs of children. Yet, a
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number of state laws specifically exclude poverty-related neglect from their
--’ definitions of criminal maltreatment (thereby disentangling cause from

T. effect). There are other analogous situations in which recognizably harmful
factors are overlooked in detining  the risks to children or not charging parents

: with maltreatment, including the use of corporal punishment and parental
sdbstance abuse.

Often, it seems that there are more questions and contingencies than there
aresimple answers with regard to the general concept of failure to protect.

; S-hould law and policy only be concerned with those situations where one
parent fails to protect the child from physical abuse by another but ignore the
cumulative injurious effects of emotional insults? Should the defining crite-
dareflect or preclude causes, such as poverty, parental disability, substance
abuse, or domestic violence? Should the definition reflect behaviors, such.as
actions of the parent or the parental failure to act, or should the ultimate stan-
dard reflect the effects or consequences for the child, such as evidence of
actual, imminent, or potential long-term injury to the child? These questions

’ illustrate some of the broad conceptual dilemmas that are inherent in estab-
lishing standards for law and policy. Wenext examine current, relevant legis-
dative issues and trends related to failure to protect issues, and then we con-
sider the implications of a specific example of a state statute for child
maltreatment and domestic violence intervention standards.

‘How Do States Define Abuse and Neglect? Official Definitions

The problems of conceptual vagueness that exist around definitions of
neglect and definitions of failure to protect are demonstrated by legislation
and state child protection laws. Federal legislation, specifically the Child
Abuse Preventionand Treatment Act (CAPTA) (1974) and its amendments,
provides broad definitions of abuse and neglect that are open to varying inter-
pretations by the states. According to English (1998), CAPTA sets only mini-
mum standards for states and leaves the states with the specifics of defini-
tions, criteria, and procedures for establishing abuse and neglect. When
off:cia.l  definitions of abuse and neglect are narrowly or specifically defined,
the laws favor the presence of demonstrable harm or imminent risk to the
safety of the child. In contrast, broader, often vague, definitions of abuse and
neglect, such as those indicated by CAPTA legislation, are likely to encom-
pass the potential harm of cumulative risk incurred by chronic abuse and
neglect and harm that may not be observable (English, 1998). English noted
that were it not for the concept of endangerment, broadly defined, parents
could inflict endless acts of physical abuse, such as repeatedly kicking a child
down the steps, as long as there was no demonstrable injury. Applying this
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line of thinking to situations of domestic violence-related failure to protect is
problematic, in part, because we lack conclusive standards for intervention;
yet, legislative changes are occurring.

Changes in legislation. We reviewed national legislative updates on fam-
iiy violence for a recent 3-year period (National Council of Juvenile & Fam-
ily Court Judges, 1997, 1998.1999). Ourreview indicated a growing trend to
legislate domestic violence committed in the presence of a child. Recent leg-
islation has taken the form of enhanced crimimil penalties for domestic
assaults committed in the presence of a child, but these are mainly used as
leverage in prosecuting the batterer for domestic violence (Whitcomb, ZOOO),
and the effects on sentencing seem more symbolic as most are still misde-
meanor oflenses.

Four states have adopted laws redefining domestic violence in the pres-
ence of a child as child abuse (Alaska, Georgia, Utah, and Minnesota), and
there are variations in the laws. For example, in Georgia and Utah, domestic
violence exposure, per se, is criminal child abuse. Utah’s 1997 law stipulated
the need for a prior incident report of domestic violence or an act of serious
domestic violence such as a homicide attempt or serious injury. Nevertheless,
the law is said to be infrequently applied to women.

It has often been observed that de jure and de facto practices differ, and
some studies illustrate these differences. For example, a survey of 90 prose-
cutors from around the country found that they reported a low chance of pros-
ecution for a failure to protect a child from exposure, per se, but about 80%
ieported at least some chance that they would prosecute if there was a failure
to protect the child from abuse, or if the mother was the abuser. However, the
presence of specific statutes on domestic violence-related failure to protect
increases the likelihood of investigation and prosecution (Whitcomb,  2000).
The ramilications  of such specific legislation are also illustrated by Miie-
sota’s experience in the following discussion.

Tize Mi~mesotu. emrnple. Minnesota has reverted to an original statute,
adopting a practice standard that focuses on identifying those cases in which
there is repeated assault and witnessing by a child. Minnesota has been at the
forefront of domestic violence policy and, as noted above, has attempted to
rewrite its statutes to create specific penalties for committing domestic vio-
lence in the presence of a child. In August of 1999, the Minnesota state statute
on domestic violence and neglect changed. The new law provided specific
language on what CPS would assess in regard to committing domestic vio-
lence in the presence of a child, including, for example, the foliowins:



Holden,  1998); and other mediating or moderating factors such as

m e n t a l  h e a l t h  probiems of a family member, family stresses, or resources.

Although it may be important to discern whether the child has been exposed

by witnessing or by hearing parental fights, this distinction was missing from

m a n y  e a r l y  s t u d i e s ,  a n d  c u r r e n t  r e s e a r c h e r s  o p t  f o r  t h e  m o r e  e n c o m p a s s i n g

terminology of childhood exposure to domestic or intimate partner violence
(Wolak SL Finkelhor,  1998). Another concern is the rarity of pure types of
abuse and neglect among maltreated children and, most likely, among
“exposed’~ children. Children may be simultaneous victims of mujripleforms


























